Part Ten—Arbitration of Disputes

Section 43. Arbitrable Issues and
Appropriate Parties

As used in Article 17 of the Code of Ethics and in Part Ten of
this Manual, the terms “dispute” and “arbitrable matter” are
defined as those contractual issues and questions, and specific
non-contractual issues and questions defined in Standard of
Practice 17-4, including entitlement to commissions and
compensation in cooperative transactions, that arise out of the
business relationships between REALTORS® and between
REALTORS® and their clients and customers, as specified in
Part Ten, Section 44, Duty and Privilege to Arbitrate.
(Revised 11/96)

A Member Board should determine through advice of legal
counsel: '

(1) Whether state law permits an agreement to binding
arbitration in advance of a dispute or only after the dispute
occurs, or

(2) If binding arbitration is not recognized and is thus
unenforceable by state law. The Board’s arbitration
procedures must conform to applicable state law.

In 2001, Article 17 was amended by the addition of the
following paragraph:

The obligation to participate in arbitration contemplated by
this Article includes the obligation of REALTORS® (principals)
to cause their firms to arbitrate and be bound by any award.

This expansion in the scope of Article 17 does not diminish the
personal responsibility of REALTORS® to participate in arbitration.
While Article 17 obligates REALTORS® to “. . . cause their firms to
arbitrate and be bound by any award . . . ,” it does not confer
REALTOR® membership status on real estate firms. Membership,
and the duties membership imposes including adherence to the
Code of Ethics, is still personal to every REALTOR®.

The change to Article 17 enhances the dispute resolution
process by increasing the availability of arbitration—and the
likelihood that awards will be enforceable and paid. In many
instances, the disputes giving rise to arbitration under Article 17
relate to contracts between REALTORS®’ firms or between
REALTORS® acting on behalf of their respective firms. Even
where disputes are actually between firms, Article 17 has
required that arbitration complainants and respondents be
individual REALTORS® (principals), and that awards be rendered
in favor of and against individual REALTORS® (principals). In
some instances this requirement has resulted in unfair results or
rendered the arbitration process impotent because awards were
uncollectible. Examples include REALTOR® (principal)
respondents leaving the association’s jurisdiction, leaving the
real estate business, relinquishing their status as a principal in
the firm, or being insolvent or “judgment-proof.”
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The expansion of Article 17 does not require substantive
changes to the way associations of REALTORS® conduct
arbitration. It does, however, give both arbitration complainants
and respondents greater latitude in determining who the parties
are and how any resulting award will be made.

For example, a REALTOR® seeking to invoke arbitration could
name a REALTOR® (principal) in another firm as the sole
respondent; could name multiple REALTORS® (principals) in the
other firm as respondents; could name a firm (comprised of
REALTOR® principals) as the respondent; or could name both
individual REaLTORS® (principals) and their firm as respondents.
In this way, the likelihood of the arbitration process being
thwarted because a named respondent is no longer subject
to an association’s jurisdiction before, during or after the
arbitration process, or an award being uncollectible, is greatly
reduced.

Similarly, individual REALTOR® respondents who want either
additional REALTOR® principals or their firms (or both) to be
parties to the dispute can file an arbitration request against the
original complainants with additional REALTORS® (principals) or
the firm (or both) named as complainants. In such cases both
claims would be consolidated by the Grievance Committee and
all claims would be resolved in a single hearing.

Common questions include:

(1) If only an individual REALTOR® (principal) is named as the
respondent in an arbitration request, can a Hearing Panel
make an award against the respondent’s firm?

No. Awards can only be made against named parties in the
arbitration request and agreement.
(2) If only an individual REALTOR® (principal) is named as the
complainant in an arbitration request, can a Hearing Panel
make an award in favor of the complainant’s firm?

No. Awards can only be made in favor of parties named in
the arbitration request and agreement.
(3) If an award is made against an individual REALTOR®
(principal), is it enforceable against the respondent’s firm?

Awards are generally enforceable against parties named in
the award.
(4) Can I name both a REALTOR® (principal) and his firm as
respondents in an arbitration request?

Yes.

(5) What is the advantage to naming both a REALTOR®
(principal) and his firm as respondents in an arbitration

request?
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Naming a REALTOR® (principal) as respondent lets the
complainant know who will appear at the hearing, and
naming the firm as respondent increases the chances of
collecting any resulting award.

(6) If a REALTOR®’s firm is named as the respondent in an
arbitration request and refuses to arbitrate, who can be

named as respondent in a complaint alleging that Article 17
has been violated?

Any REALTOR® (principal) who holds membership locally
or who enjoys MLS participatory rights through the
association can be named as respondent.

(7) If only a REALTOR®’s firm is named as respondent in an
arbitration request, who is served with notices?

Any REALTOR® (principal) in the firm may be served with
notices.

(Revised 5/01)
Section 44. Duty and Privilege to Arbitrate

(a) By becoming and remaining a member and by signing or
having signed the agreement to abide by the bylaws of the
Board, every member, where consistent with applicable law,
binds himself or herself and agrees to submit to arbitration
by the Board’s facilities all disputes as defined by Article 17
of the Code of Ethics and, as set forth in the provisions of
this Manual, all disputes with any other member, as defined,
under the following conditions. In addition, REALTOR®
principals who participate in a Board’s MLS where they do
not hold Board membership, or nonmember brokers and
nonmember licensed or certified appraisers who participate in
the Board’s MLS, having signed the agreement to abide by the
Board’s Multiple Listing Service rules and regulations binds
himself or herself and agrees to submit to arbitration by the
Board’s facilities. The duty to submit to arbitration continues
in effect even after membership lapses or is terminated,
provided that the dispute arose while the respondent was a
REALTOR® or an MLS Participant. (Amended 5/99)

(1) Every REALTOR® of the Board who is a REALTOR®
principal, every REALTOR® principal who participates in
a Board’s MLS where they do not hold Board
membership and every nonmember broker or licensed
or certified appraiser who is a Participant in the Board’s
MLS shall have the right to invoke the Board’s
arbitration facilities in any dispute arising out of the real
estate business with a REALTOR® principal in another
real estate firm or with that firm (or both), or
nonmember broker/appraiser or their firm {or both) who
is a Participant in the Board’s MLS. (Amended 5/01)

(2) A ReALTOR® other than a principal or a REALTOR-
ASSOCIATE® shall have the right to invoke the arbitration

facilities of the Board in a business dispute with a
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(3)
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(6)

REALTOR® or REALTOR-ASSOCIATE® in another firm or
with their firm (or both), whether in the same or a
different Board, provided the REALTOR® principal with
whom he is associated joins in the arbitration request,
and requests the arbitration with the REALTOR®
principal of the other firm or with their firm (or both).
Arbitration in such cases shall be between the
REALTOR® principals or their firms (or both). REALTOR®
nonprincipals and REALTOR-ASSOCIATE®s who invoke
arbitration in this manner, or who are affiliated with a
respondent and have a vested financial interest in the
outcome, have the right to be present throughout the
proceedings and to participate but are not considered to
be parties. (Amended 5/01)

A client of a REALTOR® principal may invoke the
arbitration facilities of the Board in a business dispute
with a REALTOR® principal or the REALTOR®’s firm (or
both) arising out of an agency relationship, provided
the client agrees to be bound by the arbitration. In the
event of such request and agreement the Board will
arbitrate the dispute subject to the provisions of Part
Ten, Section 45. A REALTOR® principal may also invoke
arbitration against his client but no arbitration may be
held without the client’s voluntary agreement to arbitrate
and to be bound by the decision. (Amended 5/01)

REALTORS® and REALTOR-ASSOCIATE®s who are or were
affiliated with the same firm shall have the same right
to invoke the arbitration facilities of the Board,
provided each party voluntarily agrees to the
arbitration in writing and the Board finds the matter
properly subject to arbitration in accordance with the
provisions of Part Ten, Section 45 of this Manual. This
privilege as stated applies to disputes arising when the
parties are or were affiliated with the same firm,
irrespective of the time request is made for such
arbitration. (Amended 11/95)

A REALTOR® principal may invoke the arbitration
facilities of his Board with a nonmember broker,
provided each party agrees in writing to the arbitration
and provided the Board finds the matter properly
subject to arbitration in accordance with the provisions
of Part Ten, Section 45 of this Manual. However, it
shall be optional with the member as to whether he will
submit to a claim to arbitration with a nonmember
broker who is not an MLS Participant. A nonmember
broker who is not an MLS Participant or nonmember
salesperson shall not be entitled to invoke the
arbitration facilities of the Board of REALTORS®,
(Amended 11/95)

Business disputes between a REALTOR® principal and a
customer of the REALTOR® principal may be arbitrated
by the Board if a written contractual relationship has
been created by a REALTOR® principal between a
customer and a client and provided all parties to the
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dispute (i.e., the customer and the REALTOR®) agree in
writing to arbitrate the dispute. (Amended 11/95)

(b) Where mandatory arbitration is consistent with applicable

state law, the Code of Ethics, Article 17, requires only that
disputes arising out of the real estate business between
REALTORS® “. . . associated with different firms . . ” be
arbitrated. The various provisions of this Section represent
the interpretations of the Professional Standards
Committee with approval of the Board of Directors of the
National Association as to appropriate policy of a Member
Board in the matter of providing arbitration facilities by the
Board. Thus, Member Boards must provide arbitration
facilities for Board Members in the types of arbitration
described in the preceding paragraphs (1), (2), and (3).
Member Boards may provide arbitration facilities for the
additional types of arbitration described in the preceding
paragraphs (4), (5), and (6). However, Member Boards
shall not establish any mandatory requirement of its Board
Members to arbitrate in the circumstances described in
paragraphs (4), (5), and (6). No arbitration shall be initiated
by the Board and no arbitration shall be undertaken by the
Board unless it determines the dispute is properly arbitrable
in accordance with the provisions of Part Ten, Section 45
of this Manual. (Revised 11/96)

Section 45. Board’s Right to Decline
Arbitration

(a) If either the Grievance Committee or the arbitration panel

selected in the manner hereinafter provided determine that
because of the amount involved or the legal complexity of
the dispute the dispute should not be arbitrated, the
arbitration shall automatically terminate unless either of the
parties to the dispute appeals the decision to terminate the
proceedings to the Board of Directors in writing within
twenty (20) days of the date of notice that the Grievance
Committee or the arbitration panel declined to continue the
proceeding using Form #A-20, Appeal of Grievance
Committee Dismissal or Classification of Arbitration
Request. The request for arbitration and any attachments
cannot be revised, modified, or supplemented. The party
appealing the dismissal may, however, explain in writing
why they disagree with the Grievance Committee’s
conclusion that the request for arbitration should be
dismissed. The Hearing Panel can also dismiss the
arbitration request if the Hearing Panel concludes the
matter is not arbitrable. The written appeal and those
materials and information which were available to the
Grievance Committee or the arbitration Hearing Panel
when the decision to discontinue arbitration was made will
be presented to the Directors and considered with the
appeal. The complainant and respondent do not have the
right to appear at the hearing before the Directors. In the
event of such an appeal, the Grievance Committee or the
arbitration panel shall report its conclusions in writing to
the Directors and, if the Directors concur, the arbitration
shall terminate and the parties shall be relieved of their
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(b)

(©)

(d)

obligation to arbitrate. In this event, or in the case of no
appeal, any deposits made by the parties shall be returned
to them. However, if the Board of Directors decides that the
arbitration should proceed, the matter shall be remanded to
the Grievance Committee or the arbitration panel for further
proceedings. (Revised 5/07)

The President may appoint a panel of Directors, acting on
behalf of the Board of Directors, to hear the appeal. Any
appeal panel so appointed must be composed of at least five
(5) Directors or a quorum of the Board of Directors,
whichever is less. (Alternatively, the appeal may be heard
by the Board’s Executive Committee.) The decision of the
appeal panel (or Executive Committee) is final and not
subject to further review by the Board of Directors.
(Revised 11/91)

If an otherwise arbitrable matter is the subject of civil
litigation, arbitration shall not take place unless the
litigation is withdrawn or referred to the Board of Directors
by the court for arbitration in accordance with Article 17. In
instances where the arbitration is mandatory (as defined in
Part Ten, Section 44 of this Manual), the failure to arbitrate
may result in a charge alleging violation of Article 17.

If either party to an arbitration request believes that the
Grievance Committee has incorrectly classified the issue
presented by the request (“mandatory” or “voluntary”
arbitration situation), the party has twenty (20) days from the
date of receipt of the Grievance Committee’s decision to file a
written appeal of the Grievance Committee’s determination
using Form #A-20, Appeal of Grievance Committee Dismissal
or Classification of Arbitration Request. The materials and
information which were available to the Grievance Committee
when the Committee made its determination will be
presented to the Directors and considered with the appeal,
together with any party’s rationale challenging the
Grievance Committee’s classification of the request. The
complainant and respondent do not have the right to appear
at the hearing before the Directors. In the event of such an
appeal, the Grievance Committee must report its written
conclusions to the Board of Directors. If the Directors
determine that the arbitration request was incorrectly
classified, they shall reclassify the request as either
“mandatory” or “voluntary” arbitration and refer it to the
Secretary for appropriate processing. (Revised 5/07)

Section 46. Duty to Arbitrate Before State
Association

By

becoming and/or remaining members of this Board, all

members bind themselves and agree to submit to arbitration by

the arbitration facilities of the

(state) Association of

REALTORS® any dispute with a member of any other local Board

or

¢))

(state) Association of REALTORS®, provided:

The dispute is a dispute as defined and for which arbitration
is required by Article 17 of the Code of Ethics, and

Code of Ethics and Arbitration Manual



D (2) The

Arbitration

(state) Association of REALTORS® has
established facilities for such arbitration.*

Disputes as defined in Article 17 of the Code of Ethics requiring
arbitration between members having no commonality of Board
membership or MLS participation may be submitted and
conducted under the procedure established in Part Eleven of
this Manual, subject to such modification as may be required by
applicable state law. Whether arbitration is conducted by the
state association or by an interboard arbitration panel pursuant
to Part Eleven, the costs charged to parties, including filing
fees, may not exceed $500. Where arbitration is conducted by
the state association, any costs incurred that exceed the parties’
filing fees may be recouped from the parties’ local
association(s). (Revised 5/06)

The method set forth in Part Eleven may also be utilized for
the conduct of arbitration between Board Members of different
Boards of different states, subject to the parties’ voluntary
agreement in advance to accept the place, date, and time
established by the arbitration panel thus chosen for a hearing,
and to pay all costs of such arbitration as may be directed by the
panel, and further subject to applicable state law of the
respective states permitting such binding arbitration.

Section 47. Manner of Invoking Arbitration

@J () Any person authorized by the provisions of Part Ten,

Section 44 of this Manual may request arbitration by the
Board. A request for arbitration shall be in writing (Form
#A-1 or #A-2, Request and Agreement to Arbitrate, Part
Thirteen, or any other appropriate form permitted by law),
must be signed by the complainant, must indicate the nature
of the dispute and the amount in dispute, and must be
accompanied by the required deposit of $ Kok
Requests for arbitration must be filed within one hundred
eighty (180) days after the closing of the transaction, if any,
or within one hundred eighty (180) days after the facts
constituting the arbitrable matter could have been known in
the exercise of reasonable diligence, whichever is later.
Boards may provide mediation even if arbitration has not
been requested provided the mediation is requested within
one hundred eighty (180) days after the closing of the
transaction, if any, or within one hundred eighty (180) days

*The State Association as a Member Board of the National
Association has the obligation to establish arbitration procedures
and facilities consistent with applicable state law, as required by the
Constitution, National Association, Article IV, and by Article 17,
Code of Ethics of the National Association, for individual members
of the State Association.

**This fee should not be so high as to deter parties from arbitration.
This amount shall not exceed $500. Where a party(ies) from the
same firm is involved in more than one related request for
arbitration, and the claims will be consolidated and resolved in a
single hearing, no more than one deposit or filing fee may be
required of that party(ies). When a REALTOR® requests arbitration to
determine which of multiple respondents is entitled to disputed
funds, or where a party makes no claim to the disputed funds, that
party may not be assessed an arbitration filing fee. (Revised 11/96)
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after the facts constituting the arbitrable matter could have
been known in the exercise of reasonable diligence,
whichever is later. (Revised 11/00)

Suspension of filing deadlines: If the Board’s informal
dispute resolution processes (e.g., ombudsmen, mediation,
etc.) are invoked or initiated by a complainant (or potential
complainant) with respect to an otherwise potentially
arbitrable matter that becomes the subject of a subsequent
arbitration request, the one hundred eighty (180) day filing
deadline shall be suspended beginning with the date of the
complainant’s (or potential complainant’s) request for
informal dispute resolution service or assistance and shall
resume when the informal dispute resolution procedures are
concluded or terminated. Questions about when informal
dispute resolution began or ended will be determined by the
Board President or the President’s designee. (Adopted 11/00)

The Secretary shall promptly refer the request for
arbitration to the Chairperson of the Grievance Committee
for determination by the Committee within days as to
whether the matter is subject to arbitration. (Revised 11/98)

The function of the Grievance Committee is to make only
such preliminary review and evaluation of the request for
arbitration as is required to determine (1) whether the
matter is properly arbitrable; (2) whether arbitration is
mandatory or voluntary based upon the requirements of
Part Ten, Section 44 of this Manual; and (3) whether the
proper parties are named in the request for arbitration. The
Grievance Committee does not hold hearings and does not
determine entitlement to awards.

The Grievance Committee may request the party(ies)
named as respondent(s) in the request for arbitration to
provide the Grievance Committee with a written response
to the request for arbitration within days. (See
Form #A-5, Grievance Committee Request for Information
[Arbitration Request] and Form #A-6, Response to
Grievance Committee Request for Information, Part
Thirteen of this Manual.) If no response is filed within the
time allotted, the Grievance Committee shall make its
determination as to whether an arbitration hearing should
be scheduled based upon the information set forth in the
request for arbitration. (Revised 11/98)

If the Grievance Committee finds the matter properly subject
to arbitration, the Chairperson shall refer it back to the
Secretary with instructions to arrange a hearing, notifying the
parties of the Grievance Committee’s decision, informing the
parties as to whether the arbitration is mandatory or voluntary
(and, if voluntary, of the date certain by which the respondent
is requested to inform the Board of his decision) and
informing the parties of their ability to challenge the
classification (see Section 45[d], Board’s Right to Decline
Arbitration). The Secretary shall notify the respondent within
five (5) days of receipt of the Grievance Committee’s
instructions by mailing a copy of the request for arbitration,
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the Notice to Respondent (Arbitration) (Form #A-3), and two
(2) forms for response (Form #A-4, Response and Agreement
to Arbitrate, Part Thirteen), with directions to complete and
return the written response and deposit amount of $ *
within fifteen (15) days from the date of mailing to
respondent. The Secretary shall concurrently mail to each of
the parties a list of names of members of the Professional
Standards Committee (see Part Seven, Section 27, (a)
through (f), Qualification for Tribunal; Part Thirteen, Form
#A-7, Notice of Right to Challenge Tribunal Members; and
Form #A-8, Challenge to Qualifications by Parties to Panel
Members). Within fifteen (15) days from the date the names
are mailed to the parties, the Professional Standards
Committee Chairperson shall appoint from the names not
successfully challenged by either party three (3) or more
arbitrators who will hear the dispute. The Chairperson shail
also select one of the panel members to serve as Chairperson
of the Hearing Panel. Any Hearing Panel must have an odd
number of members. At least two (2) shall be REALTORS®, and
in the event a REALTOR-ASSOCIATE® or REALTOR® other than a
principal has invoked the arbitration through the REALTOR®
principal, or is affiliated with the respondent, and has a vested
interest in the outcome of the proceeding, one (1) of the
arbitrators must be a REALTOR-ASSOCIATE® or REALTOR® other
than a principal. It shall be a membership duty of anyone so
appointed to serve as an arbitrator unless disqualified. The
Professional Standards Committee Chairperson shall select
the Chairperson of the Hearing Panel, who shali possess the
powers of the neutral arbitrator within the meaning of the

arbitration statutes.** A party will be deemed to have
waived all objections to any person whose name he does not
challenge. If challenge to members of the Professional
Standards Committee results in an insufficient number of
members to constitute a panel, the President may appoint
other qualified Board Members to serve as panel members.
No arbitration may proceed without three (3) or more
arbitrators not disqualified pursuant to Part Seven, Section
27, Qualification for Tribunal. (Revised 11/98)

If the Grievance Committee dismisses the request as being
unworthy of further consideration, the decision may be
appealed to the Board of Directors within twenty (20) days
from the date of the Board’s notification of the Grievance
Committee’s decision using Form #A-20, Appeal of
Grievance Committee Dismissal or Classification of
Arbitration Request; however, no additional information

(d)

(e)

may be added or attached to the form.* Only those
materials which were presented to the Grievance
Committee when the committee made its decision will be
presented to the Board of Directors and considered with the
appeal, and the complainant and respondent do not have the
right to appear at the hearing before the Directors. In the
case of a dismissed arbitration request, the deposit shall be
returned to the complainant. If the Directors determine that
the arbitration request was improperly dismissed they shall
refer it to the Professional Standards Committee for
hearing. If the Directors determine that the request was
improperly classified, they shall reclassify it appropriately.
Upon determination of the Directors that the arbitration
request should be referred for hearing, the Secretary shall at
that time provide a copy of the response to the complainant
if one had been submitted for review by the Grievance
Committee. (Revised 11/98)

Boards are required to offer mediation as a preliminary,
voluntary alternative to arbitration. Where mediation is
offered prior to review of an arbitration request by the
Grievance Committee and one or more of the parties
declines or the mediation attempt is unsuccessful, the
parties will not again be offered mediation. If a party
requests a second opportunity to mediate, a second
mediation can be scheduled at the discretion of the
Association. (See Appendix V to Part Ten, Mediation as a
Service of Member Boards.) (Revised 11/03)

Dismissal of an arbitration request by a Board of
REALTORS® does not prohibit REALTORS® from exercising
other remedies, including litigation, that may be available
to them. (Adopted 5/99)

Section 48. Submission to Arbitration

(a) Submission of a dispute to arbitration by the Board shall £

consist of signing and delivering to the Secretary either a
request or response form provided by the Board (Form
#A-1 or #A-2, Request and Agreement to Arbitrate, or
Form #A-4, Response and Agreement to Arbitrate) or any
other similar writing permitted by law and making the
appropriate deposit of $ (not to exceed
$500).%* Agreements to arbitrate are irrevocable except as
otherwise provided under state law. (Revised 5/01)

*This fee should not be so high as to deter parties from arbitration.
This amount shall not exceed $500. Where a party(ies) from the
same firm is involved in more than one related request for
arbitration, and the claims will be consolidated and resolved in a
single hearing, no more than one deposit or filing fee may be
required of that party(ies). When a REALTOR® requests arbitration to
determine which of multiple respondents is entitled to disputed
funds, or where a party makes no claim to the disputed funds, that
party may not be assessed an arbitration filing fee. (Revised 11/96)

**Ag an alternative, the Board may, as a matter of Board procedure,
elect to have the Board President appoint the Chairperson of each
Hearing Panel.

*Any member of a Grievance Committee who is a member of the
Board of Directors shall not sit as a Director during any appeal from
a decision of the Grievance Committee, nor shall such individual
participate in any vote of the Directors with respect to such matters.

**Where a party(ies) from the same firm is involved in more than one
related request for arbitration, and the claims will be consolidated
and resolved in a single hearing, no more than one deposit or filing
fee may be required of that party(ies). When a REALTOR® requests
arbitration to determine which of multiple respondents is entitied to
disputed funds, or where a party makes no claim to the disputed
funds, that party may not be assessed an arbitration filing fee.
(Revised 11/93)
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NOTE: The circumstances under which Member Boards may
conduct arbitration will vary based upon state arbitration
statutes and case law. Member Boards should consult with
Board or State Association legal counsel and select the
appropriate procedure from those listed below as Options #1,
#2, and #3. No arbitration hearing may be held in the absence
of the complainant, and no award may be rendered without a
hearing on the merits. (Revised 11/91)

In any instance where arbitration has been conducted and an
award rendered under Option #2 or #3 of this Section; where
the amount requested by the party initiating the arbitration has
been awarded; and where the respondent has failed to make the
specified deposit, it shall be the responsibility of the respondent
to pay an amount equal to the deposit to the Board within ten
(10) days of receipt of notice from the Board requesting
payment. Where the respondent has not made the deposit and a
partial award is made, the respondent shall pay to the Board an
amount to be determined by the Hearing Panel that will not
exceed the deposit originally made by the complainant. Failure
to make such payment on a timely basis, upon receipt of a
request from the Board, shall be treated in the manner specified
in the Board’s bylaws for failure to satisfy financial obligations
to the Board. (Adopted 5/88)

Option #1

(b) Arbitration shall not proceed unless the signed Response
and Agreement Form (Part Thirteen, Form #A-4) and
deposit amount have been received from the respondent

and the respondent appears and takes part in the hearing
(Revised 11/05).

Option #2

(b) In the event the respondent fails to sign and return the
Response and Agreement Form (Part Thirteen, Form
#A-4), or fails or refuses to make the required deposit,
arbitration may proceed, and a valid award may be rendered
if the respondent appears and takes part in the hearing.

NOTE: This option may be adopted only where state law
permits arbitration to proceed in the absence of signed
arbitration agreements. The advice of legal counsel should be
obtained to determine whether Board membership creates an
enforceable obligation to arbitrate under the circumstances
established in Part Ten, Section 44 of this Manual.

Option #3

(b) In the event the respondent fails or refuses to sign the
Response and Agreement Form (Part Thirteen, Form
#A-4), fails or refuses to make the required deposit, or fails
or refuses to take part in the arbitration hearing, the
arbitration hearing may be scheduled and conducted in the
absence of the respondent.

NOTE: Arbitration in the absence of a respondent may take
place only where permitted by state statute or case law. In such
instances, the Board should ensure that all preliminary
procedural steps, including the provision of adequate prior
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notice, are complied with. In the event a respondent fails to
appear, it is strongly recommended that an attempt be made to
determine whether the failure to appear is because of the
respondent’s refusal to arbitrate or due to unforeseen
circumstances. (Revised 11/91)

Where arbitration takes place in a respondent’s absence, the
respondent is still entitled to be represented by legal counsel.
Counsel may make opening and closing statements; call
witnesses; cross-examine witnesses called by other parties; and
introduce affidavits, documents, and other admissible relevant
evidence. Counsel may not testify to events and facts of which
counsel has no firsthand knowledge. Hearing Panels should be
instructed by the Chair that counsel’s arguments do not
constitute testimony. (Adopted 11/98)

Section 49. Initial Action by Directors

If the complainant alleges that a member has improperly

refused to submit a dispute to arbitration, the complaint shall £

not be referred to the Grievance Committee or a Hearing Panel,
but shall be brought before the Board of Directors at the next
regular meeting or at a special meeting called by the President
for that purpose. The procedures for notices, time of notice, and
hearing prescribed for matters before a Hearing Panel shall
apply. The sole question of fact for the Directors to decide will
be whether the respondent has failed to submit an arbitrable
matter to arbitration in violation of Article 17. (Revised 11/95)

There can be no charge that there has been a refusal to arbitrate
until the Grievance Committee determines the matter is
arbitrable and of a mandatory nature and the respondent fails to
subrmit to arbitration before the Board. (Adopted 11/95)

Upon determination that the member has refused to arbitrate a
properly arbitrable matter, the Board of Directors may direct
the implementation of appropriate sanction and should, if it has
reason to believe that the imposition of sanction will become
the basis of litigation and a claim for damages consequent to
such sanction, delay the effective date of implementing the
sanction to a date following receipt by the Board of a judicial
decision in a petition for declaratory relief filed by the Board to
confirm the propriety of its action.

On the other hand, if the complaint against the member is that,
having properly submitted a dispute to arbitration, the member
has refused to abide by the award, such refusal should not be
referred to the Grievance Committee as a violation of the Code
of Ethics unless it reflects an established pattern or practice of
noncompliance with the commitment to arbitrate. A refusal to
abide by an award in arbitration should be enforced in the
manner set forth in Part Ten, Section 56, Arbitration of
Disputes.* (Revised 9/87)

*Refer to Appendix III to Part Ten for the rationale for use of judicial
enforcement of arbitration awards when a Board Member refuses to
pay an award in arbitration.
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Section 50. Preliminary Judicial Determination
Prior to Imposition of Discipline

,@53 If the Board of Directors has reason to believe that the imposition

of a proposed sanction will become the basis of litigation and a
claim for damages, it may specify that the discipline shall become
effective upon entry of the final judgment of a court of competent
jurisdiction in a suit by the Board for declaratory relief declaring
that the discipline proposed violates no rights of the member.*

Section 51. Arbitration Hearing

(a) Not sooner than fifteen (15) days nor later than twenty-one
(21) days after mailing notice to the respondent of the
request for arbitration, the Secretary shall mail to the
complainant a copy of the response and respondent’s
affirmative claim, if any. (Revised 11/98)

In the case of an arbitration request involving issues related to
areas of the real estate business such as commercial,
investment, industrial, etc., where there is an insufficient
number of qualified practitioners on the Board’s Professional
Standards Committee to provide a representative peer panel,
the Board President shall appoint other Board Members
qualified in that field to serve as panel members. If the Board
President is unable to identify a sufficient number of qualified
members to serve on a panel, the President shall report that
fact to the Directors at their next regularly scheduled meeting.
If the Board of Directors concurs, the request shall be referred
to the State Association pursuant to Part Fourteen of this
Manual. If the State Association is unable to provide a
representative peer panel, the parties shall be released from
their obligation to arbitrate. (Revised 11/98)

(b) The Secretary shall inform the parties of the date, time, and
place of the hearing established by the arbitrators (or the
Chairperson of the Professional Standards Committee) (Form
#A-9, Official Notice of Hearing, Part Thirteen).** The
arbitration request and response, if any, shall be provided to
Hearing Panel members prior to the hearing. Such time period
shall be (as determined by the Board of Directors) and
shall be adhered to for all hearings. Board’s conducting
arbitration must also provide all parties and panel members
with the Arbitration Guidelines prior to commencement of any
arbitration hearing. The parties shall be given at least twenty-
one (21) days’ prior notice of the hearing, but appearance at a
hearing without objection by a party will constitute a waiver of
any defective notice of the hearing. The arbitrators may recess
the hearing from time to time as necessary and, on request of
a party or upon the arbitrator’s own motion, may postpone the
hearing for not more than thirty (30) days, unless otherwise
agreed to by the parties. (Revised 11/96)

*Refer to Rationale of Declaratory Relief Procedure provided in
Appendix IV to Part Four.

**Form #A-10, Outline of Procedure for Arbitration Hearing, Part
Thirteen, should accompany the notice of the hearing or be
otherwise provided to the parties prior to the hearing.

(c) Upon notice by the Secretary, the parties to the dispute shall
with diligence present to the arbitrators in writing such
statements and proof which they deem necessary to support
their claims. Proof may be submitted in the form of
affidavits or otherwise. The Hearing Panel of arbitrators
may require that statements be verified by affidavits or that
accuracy or authenticity of any documents or other papers
submitted be verified by affidavit. At the hearing, the
arbitrators shall receive any further written statements,
documents, or other papers, shall hear oral testimony and
determine what personal appearances shall be made by the
parties, and shall regulate the holding of hearings.* The
Hearing Panel may receive and consider any evidence they
deem material and proper, including evidence of
accountants and other experts. Each party is responsible for
the expenses of expert witnesses he calls. Parties to
arbitration shall be entitled to have legal counsel present at
any hearing. Each party is responsible for the expenses of
his respective counsel.

Section 52. Settlement

The parties to an arbitration may settle the issue between them
by agreement at any time. In such event, upon notification to the
Secretary, the arbitration proceedings shall be terminated and
the termination shall be recorded in the file.

A portion of each party’s deposit may be retained by the Board
to cover the costs incurred by the Board up to the point of
settlement of the dispute.

Section 53. The Award

(a) The award of the arbitrators (Form #A-12, Award of
Arbitrators, Part Thirteen) shall be made as soon as possible
after the evidence is presented. The award shall be in writing
and signed by the arbitrators or a majority of them, shall state
only the amount of the award, and, when so signed and
served on each of the parties, shall be valid and binding and
shall not be subject to review or appeal. Any award rendered
may not be greater than the amount in dispute, may not
include punitive damages, may not include attorney’s fees
unless expressly provided for in the agreement giving rise to
the dispute, and may not include interest unless called for in
the arbitration agreement and permitted by state law.
Notwithstanding the foregoing, a party to an arbitration
proceeding may appeal to the Board of Directors only with
respect to such alleged irregularities occurring in the conduct
of the proceeding as may have deprived the party of
fundamental “due process.” (Revised 4/98)

(b) After the award has been served upon each of the parties,
they have twenty (20) days to request procedural review of
the arbitration hearing procedure by the Board of Directors.

*Such hearings should be conducted according to Part Twelve,
Conduct of an Arbitration Hearing.

Code of Ethics and Arbitration Manual
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If no such review is requested, the award becomes final and
binding following the twenty (20) day period. However, if
procedural review is requested, the award is not considered
final and binding until after the Board of Directors has
concluded that the hearing was conducted in a manner
consistent with the Board’s procedures and the parties had
been afforded due process.

NOTE: Adoption of Section 53(c)-(f) is at the option of
each Member Board.

If an award has been rendered, the nonprevailing party
must, within ten (10) days following receipt of the award,
either (1) pay the award to the party(ies) named in the
award or (2) deposit the funds with the Board Secretary or
Board Executive Officer to be held in a special Board
escrow account maintained for this purpose. Failure to
satisfy the award or to deposit the funds with the Board
within this time period may be considered a violation of a
membership duty and may subject the member to
disciplinary action at the discretion of the Board of
Directors. (Adopted 11/87)

The nonprevailing party shall have twenty (20) days
following service of the award to request procedural review
of the arbitration hearing procedure or to have legal counsel
notify the Board Secretary or Executive Officer that a legal
challenge to the validity of the award has been initiated.
(Adopted 11/87)

If a request for procedural review of the arbitration
procedure is received within twenty (20) days, the funds
deposited with the Board shall be retained in the Board’s
escrow account until the review is completed. If the
arbitration award is confirmed by the Board of Directors
following the conduct of the limited procedural review,
the nonprevailing party shall have an additional fifteen
(15) days to institute an appropriate legal challenge to
the validity of the arbitration award. In such case, the
nonprevailing party shall also cause legal counsel to
advise the Board in writing that a suit challenging the
validity of the arbitration award has been filed during
this additional fifteen (15) day period. After fifteen (15)
days, if written notice of a suit challenging the validity
of the arbitration award has not been received by the
Board, the funds shall be released from escrow and paid
to the prevailing party. If written notification is received
during the fifteen (15) day period, the funds will be held
in escrow pending the determination of the matter by a
court of competent jurisdiction. (Adopted 11/87)

If the nonprevailing party does not request the Board to
conduct a procedural review of the arbitration hearing
process during the twenty (20) day period following
service of the award, then written notification that a legal
challenge has been instituted must be received within the
twenty (20) days following service of the award. Failure to
provide written notification that a suit challenging the
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validity of the award has been filed within twenty (20)
days following service of the award will result in the award
being paid from the Board’s escrow to the prevailing party.
(Adopted 11/87)

Any failure to make the necessary deposits with the Board
shall be referred to the Board of Directors for action at their
next meeting or at a special meeting called for that purpose.
The party failing to make the deposit on a timely basis shall
be advised of the date, time, and place of the meeting and
shall have an opportunity to explain why the required
deposits were not made on a timely basis. The Board of
Directors may, at its discretion, impose discipline or may
give the party an additional period to make the required
deposits. The Directors may also stipulate appropriate
discipline to be automatically imposed if the party fails to
make the deposit within the time established by the
Directors. (Adopted 11/87)

Any interest accrued on the escrowed funds shall become
the property of the party to whom the funds are ultimately
released by the Board. (Adopted 11/87)

Section 54. Costs of Arbitration

The deposits of the parties shall be used by the Secretary to
cover the costs of arbitration as it may be required. Any portion
not used specifically to cover the costs of the arbitration shall
go into the general operating funds of the Board of REALTORS®.*
When a REALTOR® requests arbitration to determine which of
multiple respondents is entitled to disputed funds, or where a
party makes no claim to the disputed funds, that party may not
be assessed an arbitration filing fee. (Revised 11/95)

NOTE: At the option of each Member Board procedures@ﬂ

providing for alternative disposition of arbitration deposits may
be adopted. These can include returning the deposit to any
prevailing party or returning a portion of the deposit to each
party should the award rendered be an amount other than that
requested by any of the parties. In any instance where return of
part or all of any party’s deposit is involved, disposition of such
deposits shall be determined by the arbitrators. (Adopted 11/95)

Section 55. Request for Procedural Review
by Directors

(a)

A written request for procedural review of the arbitration @

hearing procedures must be filed with the President within
twenty (20) days after the award has been served on the
parties and be accompanied by a deposit in the sum of
$ (not to exceed $500). The request for procedural

*In cases of arbitration not mandated by the Board, and in which the
Board provides arbitration as a service to the parties voluntarily
seeking arbitration, the Board may recover its legal fees as it deems
appropriate. '
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review should cite the alleged procedural deficiencies or other
irreguiarities the party believes constitute a deprivation of due
process (e.g., fraud, coercion, bias, prejudice, evident
partiality, etc.) on the part of Hearing Panel members or others
acting on behalf of the Board. The request for procedural
review shall be reviewed by the Board President or the
President’s designee only for the purpose of determining
whether the request states any legitimate basis for
consideration by the Board of Directors. If determined to be
insufficient, it shall be returned to the requester accompanied
by an explanation and a request for additional detail to be
received by the Board within ten (10) days of notice. This
initial administrative review is not a decision on the merits of
the request for procedural review but is intended only to
ensure compliance with the requirement that the request cite
the alleged procedural deficiency or irregularity on which the
request is based and which will be presented to the Board of
Directors for its consideration. All requests for procedural
review received by the Board must be considered by the
Board of Directors, and only the bases raised in the written
request for procedural review may be raised during the
review before the Directors. (Amended 5/05)

When a request for procedural review (as originally filed if
in proper form, or as originally filed if no amendment is
submitted, or as amended even if still deemed to be
lacking) is received, the Secretary shall immediately send a
copy to the other party, notify all parties of the time and
place of the review by the Directors at least ten (10) days in
advance (including challenge Forms #A-7 and #A-8, Part
Thirteen of this Manual), and bring the matter before the
Directors for review at their next regular meeting or at a
special meeting called by the Secretary for that purpose.
The Secretary shall provide to the Directors, in advance, a
copy of the request for procedural review or the amended
request for procedural review, if any, and the President’s
correspondence, if any. The Directors shall be advised that
the information provided is confidential and not to be
discussed with others at any time. (Revised 11/91)

The request for procedural review may be heard by a panel
of Directors appointed by the President for that purpose (or,
alternatively, by the Board’s Executive Committee). Five
(5) Directors or a quorum of the Board of Directors,
whichever is less, shall constitute such panel, which shall
act on behalf of the Board of Directors. The decision of the
panel (or Executive Committee) shall be final and binding
and shall not be subject to further review by the Board of
Directors. (Revised 11/91)

At the procedural review hearing, the party filing the request
will have an opportunity to explain the bases on which the
party is requesting that the award of the arbitrators be
overturned. The Chairperson of the arbitration panel will
have an opportunity to respond to the allegations. The other
party shall have the opportunity to present to the Directors
reasons why the arbitration Hearing Panel’s award should
not be overturned. (Revised 11/88)
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The Board of Directors shall not hear an appeal with
respect to the merits of an arbitration award, and shall not,
on appeal, review such evidence offered with respect to the
merits of that award, except as such evidence may bear
upon a claim of deprivation of due process. The Directors
shall render their decision promptly. This decision may be
to adopt the award of the arbitrators or to overturn the
award based on a substantial procedural error in the
arbitration hearing process that resulted in a denial of due
process or on a determination that the member was
otherwise deprived of due process. (Revised 11/88)

If the Directors determine that a substantial procedural
error occurred or a member was otherwise deprived of due
process, the Directors shall invalidate the original
arbitration award and direct that the matter be referred to
the Professional Standards Committee for a hearing on the
merits before a different Hearing Panel, or, alternatively,
the Directors may release the parties from their obligation
to arbitrate if the Directors conclude that the Board will be
unable to impanel an impartial Hearing Panel.

After all procedural remedies provided for in the Board’s
procedures have been exhausted, a member is not
precluded from asserting any legal rights to which he is
entitled. Assertion of such legal rights in the courts does not
violate Article 17 of the Code of Ethics. The exercise of
such legal rights by a member would result in judicial
review similar to that set forth in Part Ten, Section 56 of
this Manual. Section 56 recommends that, in instances
where a member fails to comply with an award, the award
recipient seek judicial enforcement, which results in
judicial review, and, absent any showing of deprivation of
due process, the judicial review will generally affirm the
award rendered through the arbitration process and will
enable the recipient to have it enforced. (Revised 11/88)

Section 56. Enforcement

The judgment of any competent court of record in

(state), state or federal, may be rendered upon the award. If a
member fails to comply with an award, the recipient to whom
the award has been rendered by the arbitration panel shall be
advised by the Board to seek judicial enforcement and to
request reimbursement of legal fees incurred in seeking

enforcement. At the discretion of the Board of Directors, the
Board may support the request for judicial enforcement in the
court, and at its further discretion, the Board may reimburse the

individual for costs incurred in seeking such judicial

enforcement if the court does not grant reimbursement of legal
costs to the plaintiff.
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